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INTRODUCTION

The issue of blasphemy laws and other restrictions on freedom of expression
in Pakistan consistently garners headlines, with controversial decisions ranging
from a May 2010 ban on access to the social-networking website Facebook and
the video-sharing site YouTube to the imposition of death sentences for blasphe-
my convictions."! Minority leaders and human rights groups have long criticized
the country’s blasphemy laws for being unduly harsh, arguing that they are regu-
larly exploited by extremists to target and discriminate against minority groups,
and misused by others to settle petty disputes or exact personal vengeance.

The blasphemy laws can be found in the Pakistan Penal Code (PPC), Sec-
tion XV, Articles 295-298. They address a number of offenses, including defiling
a place of worship, damaging the Quran, and what amounts to apostasy. Perpe-
trators face possible fines, short-term or life imprisonment, and even the death
penalty; while several individuals have been sentenced to death for blasphemy,
no one has yet been executed for the crime.” The majority of cases of blasphemy
filed in Pakistan fall under Articles 295 or 298 of the PPC. These are the most
stringent provisions in Section XV, and the least compatible with international
legal standards.

According to data compiled by nongovernmental organizations (NGOs) and
cited by the U.S. State Department, a total of 695 people were accused of blas-
phemy in Pakistan between 1986 and April 2006. Of those, 362 were Muslims,
239 were Ahmadis, 86 were Christians, and 10 were Hindus.? The Pakistani daily
newspaper Dawn has reported that some 5,000 cases were registered between
1984 to 2004, and 964 people were charged with blasphemy. The religious break-
down of the defendants was similar to that cited by the State Department.* The
population of Pakistan is estimated at 173 million people,” and according to the
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1998 census, 97 percent of the population is Muslim; most are Sunni Muslims,
with Shiite Muslims accounting for about 20 percent. The remaining 3 percent of
the population is made up of Hindus, Christians, Ahmadis, Parsis, and Baha’is.®
From these figures, it is clear that Pakistan’s blasphemy laws are used pro-
lifically and applied disproportionately to non-Muslims. Although many other
countries have laws against blasphemy, the situation in Pakistan is unique in its

severity and its particular effects on religious minorities.

BACKGROUND

Over the past several decades, Pakistan has undergone a process of Islamiza-
tion in law and society and a decline in respect for pluralistic ideals. The country
was formed as a Muslim homeland in 1947, following the end of British colonial
rule in the Indian subcontinent. Since independence, it has seen considerable po-
litical instability, with frequent changes in government through democratic elec-
tions as well as military coups. Though it was formed as a state for Muslims, Paki-
stan was not initially an Islamic state in the strictest sense. However, the political
landscape has been heavily influenced by the ulama, or Muslim clerical elite, who
have sought to bring Pakistani law into compliance with their interpretations of
Sharia (Islamic law).”

The Objectives Resolution, passed in 1949 by newly independent Pakistan’s
Constituent Assembly to help guide the process of drafting a constitution, offi-
cially proclaimed that the “principles of democracy, freedom, equality, tolerance
and social justice as enunciated by Islam shall be fully observed.” The document
also emphasized and defended pluralism, minority rights, and freedom of expres-
sion and belief.®

In 1956, Pakistan’s first constitution was adopted, and though it did declare
Pakistan to be a state “based on Islamic principles of social justice,” it did not
make any explicit reference to Shari’a as the authoritative source for Pakistani law.
The constitution included a “repugnancy” clause, stipulating that “no law shall
be enacted which is repugnant to the injunctions of Islam as laid down in the
Holy Quran and Sunnah,” but no governmental body was established to enforce
this.” The 1956 constitution was dissolved after two years when the military seized
power. A new constitution adopted in 1962 did not include a repugnancy clause
and had fewer references to Pakistan as an Islamic state.
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Mounting pressure from the ulama and others in favor of the Islamization of
Pakistan’s laws led to constitutional amendments in 1964, including the addition
of a new, stricter repugnancy clause: “No law shall be repugnant to the teachings
and requirements of Islam as set out in the Holy Quran and Sunnah, and all exist-
ing laws shall be brought into conformity therewith”?* An Advisory Council of
Islamic Ideology was established to implement this clause."

In 1973, following a war in which East Pakistan broke away to form what is
now Bangladesh, a new civilian government took power in Pakistan and a new
constitution was drafted. Under this charter, the Advisory Council of Islamic
Ideology was renamed the Council of Islamic Ideology, and its mandate was ex-
panded to include the task of advising Parliament and provincial governments
on “whether or not a certain law is repugnant to Islam, namely the Quran and
Sunnah’*? In 1974, the constitution was amended to add a provision that defined
“Muslim” to exclude groups that were seen as heretical,”® such as Ahmadis, who
consider themselves Muslims despite their heterodox beliefs.'*

General Muhammad Zia ul-Hag, who ruled from 1977 to 1988, continued
and arguably accelerated the Islamization process as he sought to secure support
among religious radicals and the middle classes.”” During this period, the PPC
and the Code of Criminal Procedure underwent a series of changes, including the
imposition of the Hudood Ordinance, which allows harsh Sharia punishments
for extramarital sex, theft, and violations of the prohibition of alcohol. Five or-
dinances were added to the PPC that explicitly targeted religious minorities and
criminalized blasphemy. In addition, Shari’a benches were introduced into Supe-
rior Courts through a constitutional amendment. These benches were soon re-
placed by the Federal Sharia Court, whose mandate includes reviewing all Paki-
stani laws, with the exception of the constitution, for compliance with Sharia.*®

Though the PPC had always featured provisions addressing offenses to reli-
gion, the Islam-specific articles were adopted only in 1982. And the punishments
for blasphemy and other religious offenses were amended during the Zia adminis-
tration to include the possibility of life imprisonment and the death penalty. Most
of these changes were made by presidential decree.

The drift away from pluralism in Pakistan has had severe consequences for
minorities and religious freedom in general. It has created an atmosphere that
encourages intolerance and violence, and the increased influence of religious ex-
tremists in the political system has compromised the ability of lower-level judges,
police, and government officials to uphold pluralistic values. As one commentator
pointed out, “It is...the responsibility of the elected politicians to provide the law
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and order without which no judiciary can work. Today, for instance, a judge in
the districts dare not release the victims of blasphemy for fear of being harmed by
violent mullahs”17 The influence of religious extremists has also prevented both
elected and unelected governments from working to amend or repeal harmful
laws in any substantive way. Former Prime Minister Benazir Bhutto and former
military ruler Pervez Musharraf both expressed their commitment to amending
the religious laws, but backtracked in the face of demonstrations by extremists
and pressure from Muslim clerics.”® Under Musharraf, who ruled from 1999 to
2008, a new amendment required police to investigate blasphemy allegations be-
fore making an arrest, but this rule is rarely observed in practice.

In February 2010, Minister of Minority Affairs Shahbaz Bhatti told the me-
dia that he expected a change in the blasphemy laws by the end of the year.’* The
proposed amendments would require judges to investigate cases of blasphemy
before they are registered, and would impose punishments equivalent to those
faced by blasphemers for false accusations.”” At the European Parliament in May
2010, Bhatti reiterated his confidence that the laws would be amended by the end
0f 2010, and stated that Pakistani authorities have “made a commitment to amend
these laws!

At the same time, Pakistan’s government has consistently supported UN Hu-
man Rights Council resolutions on “defamation of religions,” which aim to pro-
tect religions as such from insult or offense. This effort has been condemned by
human rights groups as a threat to freedom of expression and other fundamen-
tal rights.?? Since Pakistan introduced the first resolution in 1999, it has actively
advocated for the “defamation of religions” concept in other UN forums as well,
including the Durban Review Conference; the Ad Hoc Committee on Comple-
mentary Standards; and the 2008 Office of the High Commissioner for Human
Rights Conference on Articles 19 and 20 of the International Covenant on Civil
and Political Rights (ICCPR).

BLASPHEMY LAWS

The blasphemy laws in Section XV of the PPC are quite expansive. In addi-
tion to prohibiting expression that is intended to wound “religious feelings,” and
deliberate or malicious acts intended to “outrage religious feelings of any class by
insulting its religion or religious beliefs,” the blasphemy laws specifically prohibit
defiling the Quran and insulting the prophet Muhammad or any of his wives, fam-
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ily, or companions. The “misuse of epithets, descriptions, and titles, etc”” that are
reserved for “holy personages or places” is also prohibited. These laws were added
to the PPC between 1980 and 1986, with the most stringent amendment being
adopted in 1986. Article 295(C) made it an offense punishable by life imprison-
ment or death to use any derogatory language about the prophet Muhammad. In
1991, the Federal Sharia Court ruled that the punishment for this offense should
be harsher, and Article 295(C) was amended to make the death penalty manda-
tory for individuals convicted of making derogatory remarks about the prophet.”

Incompatibility with International Law

Pakistan’s blasphemy laws are incompatible with international human rights
standards not only because they impose undue restrictions on freedom of expres-
sion, freedom of religion, and other human rights, but also because they are dis-
criminatory in their effect. Moreover, they lack the necessary safeguards against
abuse, providing no clear definition of what constitutes blasphemy, weak eviden-
tiary standards for convictions in lower courts, and no mens rea (criminal intent)
requirement.? This makes it possible for the laws to be exploited to persecute mi-
norities or exact revenge in personal disputes. The blasphemy laws have also been
invoked to instigate and justify sectarian or communal conflict, with allegations
of blasphemy often serving as the trigger for mob violence that has in some cases
been implicitly, if not explicitly, condoned by police and government officials.

Pakistan formally ratified the ICCPR in June 2010, pledging its commitment
to the treaty’s protections. Many of the rights violated by Pakistan’s blasphemy
laws are also enshrined in the Universal Declaration of Human Rights, and are

nominally protected by the Pakistani constitution and other domestic legislation.

Lack of Clarity

Despite their harsh penalties, the blasphemy laws provide no clear guidance
on what constitutes a violation. This determination is left to police and judicial of-
ficials to make, often relying on their own personal beliefs and interpretations of
Islam. As one commentator has argued, “interpreting what falls under Pakistan’s
anti-blasphemy laws is essentially a theological question and, since there is no
black-letter definition of the crime in the Quran or other authoritative Islamic
sources, it is one that remains unsettled”” The vagueness of the laws lend to their
utility for settling personal vendettas and targeting religious minorities at will.

In addition, Pakistan’s blasphemy laws fail to consistently distinguish between
malicious, deliberate acts of blasphemy and unintended ones—a distinction nor-
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mally provided for in criminal law. While Articles 295 and 295(A) specify the
criminalization of “deliberate and malicious” acts, or acts intended “to insult the
religion of any class,” the other articles in Section XV of the PPC do not include
any such language.

The effects of this shortcoming in the law are apparent in the case of Anwar
Kenneth, a Pakistani Christian who was arrested and charged with blasphemy in
2001 for distributing a Christian pamphlet and declaring that Muhammad was
a false prophet, one of the most serious forms of blasphemy in Pakistan.?® Ken-
neth also claimed he was a reincarnation of Jesus Christ, and that he had received
revelations from God.”” According to a number of sources close to the case, he
suffered from severe psychiatric problems.?® His lawyer, Saadia Khalid, reportedly
requested an exam to determine whether he was mentally fit to stand trial, but the
request was denied. The judge argued that Kenneth’s mental status was irrelevant
as he had already admitted to declaring that Muhammad was a false prophet.”
Khalid reportedly insisted that the allegedly blasphemous statements were not
“the hateful sacrilege of an infidel, but the demented ravings of a sick man.** Nev-
ertheless, in July 2002 Kenneth was sentenced to death.” Authoritative interpreta-
tions of international law since 1999 have stipulated that the death penalty should
not be applicable to persons suffering from mental retardation, mental disorder,

or limited mental competence.*

Lack of Safeguards to Prevent Abuse

Pakistan’s blasphemy laws are routinely used to exact revenge, apply pressure
in business or land disputes, and for other matters entirely unrelated to blasphe-
my. Critics ranging from academics to civil society activists and journalists have
argued that in most instances, charges of blasphemy are leveled for ulterior mo-
tives.”

In September 2006, police refused to register a case of alleged theft by Sha-
hid Masih and Mohammad Ghaffar due to insufficient evidence provided by the
complainant, Arshad Khan.** According to the Asian Commission for Human
Rights, police advised Khan to instead lodge a complaint of blasphemy against
them.* He subsequently filed a police report alleging that the two men had stolen
and burned an Islamic religious text. Despite knowing that the charges were fab-
ricated, the police arrested Masih and Ghaffar for blasphemy under Section XV
of the PPC.* Both men were eventually acquitted of the charges and released.” In
another case, Parvez Masih, the headmaster of a Christian high school in Sialkot,
was arrested in 2001 for alleged blasphemy under Article 295(C).*® According to
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numerous reports, Mohammed Ibrahim, the owner of another school in the area,
fabricated the accusation due to his displeasure with the competition created by
Masih’s school.”

The low evidentiary threshold required to register cases of blasphemy, coupled
with the sensitive nature of the crime, exacerbates the laws™ potential for abuse.
Until 2004, when a legal amendment began requiring a senior police official to
conduct an investigation before arresting a suspect on blasphemy charges, an in-
dividual could be charged and arrested based solely on the accusation of a reliable
person.” In a positive ruling in 2007, the Punjab High Court found a blasphemy
case against defendant Muhammad Sharif to be inadmissible, citing the failure of
the police to investigate and substantiate the allegations.*’ However, this appears
to have been an exception rather than the norm. In some cases, police officers may
lack the resources necessary to carry out effective investigations. There have also
been reports of a lack of willingness to investigate the allegations. Police officers
have allegedly been harassed and intimidated by Islamic radicals who demand the
arrest of suspected blasphemers regardless of whether the accusations have been
substantiated.

This kind of pressure was reported in the case of Robin Sardar, who was ar-
rested on blasphemy charges in 2008. His accuser had tried to set up a shoe stall
outside of Sardar’s medical practice but was told to remove it. He then filed a
complaint claiming that the doctor had blasphemed against the prophet Muham-
mad and threatened to burn down Sardar’s house and kill his family if police did
not arrest him. Sardar was then arrested and charged without any preliminary
investigation.*

In another example from January 2009, five members of the Ahmadiyya com-
munity were arrested in Punjab for allegedly writing the name of the prophet
Muhammad on a bathroom wall at a mosque.** Several reports on the incident
have indicated that there was no evidence implicating the arrested individuals,
and police did not carry out any investigation prior to their arrest. According
to the Asian Human Rights Commission (AHRC), militant Islamists pressured
police to detain the five Ahmadis, threatening to “close down the whole city and
attack the houses of Ahmadi sect members.”*

Intimidation by Islamic extremists takes place at the trial stage as well. Law-
yers who have refused to prosecute cases of alleged blasphemy have been harassed,
threatened, and even subjected to violence. As a result, judicial officials have been
known to take complaints of blasphemy at face value, demanding no investigation
or critical assessment of the facts by authorities and effectively violating the rights
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to a fair trial and due process. The serious punishments at stake in such cases
make the procedural shortcomings even more problematic.

Disproportionate Penalties

The penalties for violating Pakistan’s blasphemy laws are excessively severe,
giving rise to a range of possible human rights violations. As noted above, Paki-
stan’s Federal Shariat Court ruled in 1991 that the punishment for blaspheming
against the prophet Muhammad is “death and nothing else* Many defendants
have been sentenced to death on blasphemy charges, and although none have yet
been executed for this crime, several remain on death row.

The death penalty has not been banned by international law, but the United
Nations has set important and necessary limitations on its application, reserving
it only for “the most serious crimes.”* The UN Human Rights Council has rou-
tinely interpreted “the most serious crimes” to mean those offenses that result in
loss of life.*” The UN Human Rights Committee’s General Comment 6 similarly
states that the committee “is of the opinion that the expression ‘most serious
crimes’ must be read restrictively to mean that the death penalty should be a
quite exceptional measure”*® The UN special rapporteur on extrajudicial, sum-
mary or arbitrary executions has found that under no circumstances and for no
offense is a mandatory death penalty ever compatible with international human
rights law.* In the same study, the special rapporteur cited instances in which
the Human Rights Council has articulated its concern that crimes carrying the
death penalty are “excessively vague,” “loosely defined,” and “couched in terms
so broad that the imposition of the death penalty may be subject to essentially
subjective criteria”®® Article 295(C) of the PPC suffers from all of these short-
comings. And as the former special rapporteur for freedom of religion or belief
has stated, “applying the death penalty for blasphemy appears disproportionate
and even unacceptable.””!

As described above, due process and fair trial protections are often lacking in
blasphemy cases, and the UN member states have made clear that such guaran-
tees are essential when dealing with the death penalty: “Capital punishment may
only be carried out pursuant to a final judgment rendered by a competent court
after legal process which gives all possible safeguards to ensure a fair trial, at least
equal to those contained in article 14 of the International Covenant on Civil and
Political Rights”**
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IMPACT ON THE ENJOYMENT OF HUMAN RIGHTS

Freedom from Discrimination

The overarching human rights violation resulting from Pakistan’s blasphemy
laws is discrimination based on religion or belief. The laws serve to legitimize
discriminatory practices, enabling extremists and opportunists to use the forces
of the state against members of minority faiths. As the Institute on Religion and
Public Policy has argued, “they give the spirit of intolerance a means to an end.”**
Moreover, the discrimination is multilayered. The laws as written are themselves
discriminatory (specifically against Ahmadis), they are misused to target reli-
gious minority groups for their beliefs, and those facing blasphemy accusations
encounter further hostility from society as a result of the stigma associated with
the charge.

As noted above, the ratio of Muslims to non-Muslims among blasphemy de-
fendants illustrates the extent to which these laws are used to persecute religious
minorities. Pakistan’s minister for minority affairs, Shahbaz Bhatti, has publicly
argued that “the blasphemy law is being used to terrorize minorities in Pakistan>*
Ahmadis are the most affected, followed by Christians.

However, Muslims are not exempt. Almost half of all blasphemy cases lodged
over the last two decades have been against Muslims, including both Sunnis and
Shiites. The Human Rights Commission of Pakistan (HRCP) reported in 2006
that while minority groups were often victims of false blasphemy accusations, “the
number of instances in which [blasphemy laws] were abused to settle petty scores
with other Muslims had risen sharply over the past years”>> Shiite Muslims are
a religious minority in their own right, and they have faced periodic attacks by
Sunni extremists.** However, the use of blasphemy laws against Sunni and Shiite
Muslims does not appear to be based on sectarian differences so much as personal
disputes.

Regardless of the motives behind their charges and the outcome of their cas-
es, those accused of blasphemy are subject to job discrimination, ostracism from
their communities and neighborhoods, and even physical violence and murder
at the hands of angry mobs, forcing many to live in fear.”” The case of Anwar Ma-
sih, a Christian in Lahore who was charged with blasphemy in 2003, provides an
example of such stigmatization. In 2004, following his trial proceedings, Masih
was acquitted of all charges and released from jail, but he was forced to go into
hiding as a result of death threats.”® In 2007, he was fired from his job at a factory,

reportedly because his employer was threatened by religious extremists for hiring
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a blasphemer.® According to the NGO International Christian Concern, Masih
was then compelled to move from village to village out of safety concerns, and
faced serious difficulties in finding employment.*® In a separate case, two Chris-
tians who were charged with blasphemy in 1999 and eventually acquitted in 2006
reportedly faced poverty and unemployment as a result of their ordeal.!

Such discrimination is experienced not only by the accused blasphemers, but
also by their families, who in some cases have been forced to flee their homes and
go into hiding. The experience of physiology professor Younus Shaikh, described
in detail in the box below, is a case in point. Following his acquittal on blasphemy
charges and release from jail, Shaikh reported receiving numerous death threats
from the clerics who had been involved in bringing the charges against him. Fear-
ing for his safety, he was forced to flee to Europe and ultimately secured asylum
in Switzerland. Parvez Masih, the Christian headmaster, was also forced to live in
hiding following his acquittal on blasphemy charges. According to the U.S. State
Department, Masih told ASSIST News Service, “I am forced to stay in hiding. I
cannot move in any public place. Fearing attacks by the fundamentalist Muslims,
even my relatives have abandoned me and they no longer entertain me” In an-
other example, Shahid Masih, who along with Mohammad Ghaffar was falsely
accused of defiling a religious text, was released on bail four months after his ar-
rest and while his trial was still ongoing. He was reportedly unable to live with
his family during his trial for fear that their house would be attacked by Muslim
extremists.”> The AHRC reported that following the accusations against Masih
and his codefendant, angry mobs besieged their houses and threatened their fam-
ilies.** According to the U.S. Commission on International Religious Freedom, “in
virtually all cases those acquitted have been forced into hiding or even exile, out of
fear of attacks by religiously motivated extremists”®

Freedom of Expression

While they are not the only provisions in Pakistan’s legal system that impose
restrictions on freedom of expression, the blasphemy laws found in Section XV of
the PPC clearly breach the free expression guarantees found in Article 19 of the
Universal Declaration of Human Rights and Articles 19 and 20 of the ICCPR.%
The explicit purpose of the laws is to restrict certain forms of speech and expres-
sion, and they are used to justify the banning of books, movies, and other media,
creating an environment conducive to intolerance and sectarian tension.’

Writer Mohammed Younus Shaikh published a book entitled Satanic Cleric
in which he argued that death by stoning as a punishment for adultery was not
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THE CASE OF YOUNUS SHAIKH

The case of Younus Shaikh, which drew much international attention, serves as a
striking example of the broad range of human rights violations that result from Paki-
stan’s blasphemy laws. Shaikh, a professor at a medical college in Islamabad, was ar-
rested and detained on charges of blasphemy in October 2000. He was accused by one
of his students of violating Article 295(C) of the Pakistani Penal Code by making de-
rogatory remarks about the prophet Muhammad. Shaikh spent three years in detention
while his case unfolded, including two and a half years in solitary confinement.®®

During his detention, Shaikh articulated his belief that the case was not really about
any blasphemous remarks, but rather was a result of his political views on Kashmir, the
disputed territory that remains divided between Pakistan and India.®® According to the
International Humanist and Ethical Union and a letter written by Shaikh from prison, he
had attended a meeting of the South Asian Union just days before his arrest on blas-
phemy charges. At the gathering, which was addressed by an official from Pakistan’s
military intelligence service, Shaikh expressed his view that the line of control between
India and Pakistan in Kashmir should be recognized as the permanent international
border.”° Two days later, one of Shaikh's students, who was also a Foreign Office employ-
ee at the meeting, prepared the blasphemy case against him and took it to a Muslim
cleric, who added further details and filed the case with the police.

The lower court that first heard the case found the cleric’s evidence to be hear-
say and uncorroborated, and the student who initiated the complaint was found to
have been absent on October 2, the day of the lecture in which Shaikh supposedly
made the blasphemous remarks. However, two other students then came forward
and claimed that they heard the remarks. Shaikh presented evidence to show that he
did not give any lectures at the stated time on October 2, arguing not only that the
incident never took place, but also that there was no evidence to prove that any of his
remarks at any time were blasphemous.

Nevertheless, Shaikh was found guilty of violating Article 295(C) and sentenced to
death. He and others have described the severe intimidation by religious extremists
that took place during the trial. His lawyers were reportedly threatened so much that
the proceedings had to be moved to the central jail in Rawalpindi. Shaikh appealed
the verdict,and a retrial was ordered.In November 2003, following two hearings of his
retrial, he was acquitted of all charges and released from jail. Fearing for his safety, the
judge ordered that his release take place in secret,and he was offered a police body-
guard. Shaikh lived in hiding in Pakistan for several months before securing asylum in
Switzerland.

mentioned in the Quran and allegedly insulted historical imams by describing
them as Jews. He was arrested in August 2005 and charged him with blasphemy,
and was eventually convicted and sentenced to life in prison. He appealed the

verdict but his case was still pending in 20.™
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The blasphemy laws have also been used to censor journalists.”” Munawar
Mohsin, a subeditor for the Pakistani daily the Frontier Post, was charged with
blasphemy in 2001 and sentenced to life in prison for printing a letter containing
blasphemous material on the editorial page of the paper. The letter was reportedly
entitled “Why Muslims Hate Jews” and included derogatory remarks about the
prophet Muhammad. Police also arrested six other stafters from the Frontier Post,
but Mohsin was singled out in a judicial investigation as the person responsible
for printing the letter.” It is noteworthy that the investigation came only after the
seven arrests. Mohsin became the focus of the case despite a doctor’s finding that
he was unfit for trial due to his mental state. He had been released from Peshawar
Mental Hospital days before the incident,”* which marked the first time he was
tasked with selecting letters and articles to appear on the editorial page.”” The
other six defendants in the case were acquitted.”

In May 2010, a Pakistani court applied the blasphemy laws to online content,
ordering a ban on the popular websites Facebook and YouTube.”” The block on
Facebook was triggered by a page promoting a competition to draw the prophet

Muhammad, which some Muslims consider blasphemous.”

Freedom of Religion

Although Pakistan was created as a state for Muslims, it was not an Islamic
state at the time of its independence in 1947. The country’s founding father, Mo-
hammed Ali Jinnah, emphasized the importance of freedom of religion in his
speech to the opening session of the Constituent Assembly of Pakistan:

“You are free; you are free to go to your temples, you are free to go to your
mosques or to any other place or worship in this State of Pakistan. You
may belong to any religion or caste or creed that has nothing to do with
the business of the State.... We are starting in the days where there is no
discrimination, no distinction between one community and another, no
discrimination between one caste or creed and another. We are starting
with this fundamental principle that we are all citizens and equal citizens
of one State.””

In today’s Pakistan, however, intolerance is endorsed and even encouraged by
stringent laws that discriminate against religious minorities and even criminalize
the religious practices of the Ahmadiyya community.

Because the blasphemy laws are so open to abuse and are disproportionately
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used to target religious minorities, members of minority faiths are unable to prac-
tice openly and freely without fear of persecution. However, while Shiites are a
minority, they are a significantly larger one than the Christians, Hindus, Ahmadis,
and other groups, and they do not appear to face the same degree of discrimina-
tion as the others when it comes to the blasphemy laws. Shiites are sometimes
prosecuted in cases instigated by Sunni extremists, but in many instances the laws
are invoked by fellow believers in the context of personal disputes.

There are a few particularly notable blasphemy cases involving non-Sunni
Muslim defendants. In 1998, Ghulam Akbar, a Shiite, was arrested and convicted
of blasphemy for allegedly using the name of the prophet Muhammad in vain
during an altercation at a Sunni-owned restaurant in 1995.%° He received a man-
datory death sentence, reportedly making him the first Muslim to face this pen-
alty for blasphemy.*’ He appealed the verdict but remains in jail while his case
makes its way through the courts.® In another case, Sufi Muslim spiritual leader
Mohammed Yusuf Ali was convicted of blasphemy in 2000 for allegedly claiming
to resemble the prophet. His religious teachings were deemed by Islamist groups
to be “working against Islam”® In 2002, Ali was shot dead in Lahore’s Kotlakpat
Jail, where he was awaiting his death sentence. His killer was identified as a mem-
ber of the banned Sunni militant group Sipah-e-Sahaba, which has been respon-
sible for numerous attacks on non-Sunni Muslims.*

While Pakistan’s blasphemy laws affect the religious freedom of all minor-
ity groups, Ahmadis are singled out in Articles 298(A) through 298(C), which
equate Ahmadi beliefs and practices with blasphemy against Islam. These provi-
sions are frequently referred to as the anti-Ahmadi laws. Though they consider
themselves to be Muslims and worship accordingly, Ahmadis are explicitly barred
from referring to their places of worship as mosques or worshipping in any non-
Ahmadi mosques or public prayer rooms. Similarly, they are prohibited from us-
ing the Muslim call to prayer, quoting the Quran, participating in the pilgrimage
to Mecca or the activities associated with the holy month of Ramadan, proselytiz-
ing, holding gatherings, or distributing any Ahmadiyya-related literature. More-
over, an individual’s religion must be identified on all government forms, such as
passport applications and voter registration documents, and there is no Ahmadi
option. Anyone wishing to be listed as Muslim is required sign a declaration de-
nouncing the founder of Ahmadiyya.®

Human Rights Watch has concluded that “the persecution of the Ahmadiyya
community is wholly legalized, even encouraged, by the Pakistani government.”*
In a seminal case in 1993, the Pakistani Supreme Court upheld the anti-Ahmadi



82 POLICING BELIEF: THE IMPACT OF BLASPHEMY LAWS ON HUMAN RIGHTS

legislation, arguing that if an Ahmadi were allowed to worship in public as a Mus-
lim, he would be exposed to extremist violence. The court asked, “Can the ad-
ministration in that case guarantee his life, liberty and property, and if so, at what
cost?”¥ Many members of the Ahmadiyya community have been arrested under
the anti-Ahmadi laws, and they face extralegal persecution even if charges are
dropped or they are released on bail. For example, according to the U.S. State De-
partment, in January 2008 an Ahmadi in Punjab was arrested on charges of dis-
tributing Ahmadiyya-related pamphlets. He was granted bail three months later,
but received a series of death threats and was forced to leave the area.®

Freedom from Arbitrary Arrest and Detention

Pakistan’s blasphemy laws and their implementation in practice lead to rou-
tine violations of the right not to be held in extended arbitrary detention, as
provided for in Article 9 of the Universal Declaration of Human Rights and the
ICCPR. Despite the 2004 amendments requiring a police investigation prior to
an arrest, individuals accused of blasphemy are routinely arrested and detained
without any preliminary inquiry. Furthermore, the lower courts issue convictions
based on minimal evidence, often in the context of intimidation and threats by
religious extremists. This has led to accused blasphemers spending years in jail
before higher courts overturn their convictions and clear them of all charges.”
According to one commentator, it takes approximately eight years for a convicted
defendant to be exonerated by the Supreme Court.”

In one case, alleged blasphemer Ayub Masih was detained for six years before
being acquitted. He was arrested in October 1996 after one of his neighbors, with
whom he reportedly had a dispute, claimed to have heard Masih utter praise for
author Salman Rushdi€’s Satanic Verses, a book that was considered blasphemous
by many Muslims. This was reported to police, who arrested and detained Ma-
sih.! In April 1998, he was sentenced to death for insulting the prophet Muham-
mad. In 2001, the UN Working Group on Arbitrary Detention issued an opinion
on Masih’s case, finding a violation of his right not to be arbitrarily detained and
his right to a fair trial.”* He was eventually acquitted and released in 2002, after his
lawyer was able to show that the sole complainant in the case, Masih’s neighbor,
had forced Masih’s family off the disputed land and taken it as his own.*® Similarly,
Younus Shaikh, the physiology professor who eventually secured asylum in Swit-
zerland, was imprisoned for three years before being acquitted and freed. Two and
a half of those years were spent in solitary confinement due to threats on his life

by religious extremist inmates.



A FREEDOM HOUSE SPECIAL REPORT PAKISTAN 83

Though bail is allowed for blasphemy charges, judges typically deny bail mo-
tions out of fear for the suspect’s safety as well as their own.”* According to the
U.S. Stated Department, “lower courts frequently delayed decisions [on bail],
experienced intimidation, and refused bail for fear of reprisal from extremist
elements”™ In January 2009, Hector Aleem, the country director of the Chris-
tian human rights organization Peace Worldwide, was arrested and detained on
charges that he had sent a blasphemous mobile-phone text message to a Muslim
cleric. Aleem’s lawyers from the Centre for Legal Aid, Assistance, and Settlement
(CLAAS) were able to prove that the messages were not sent from his phone, and
the blasphemy charges were dropped. However, he was instead charged with abet-
ting blasphemy, and his bail request was denied.”® His lawyers petitioned for his
release in light of the reduced charges, but Aleem was remanded into custody “for
his own protection’ after a religious extremist lawyer threatened his life in a court
hearing”®” Aleem remained behind bars at the time of writing, and his family has

been persistent in calling international attention to his case.”®

Right to Due Process

Blasphemy trials in almost all cases lack essential safeguards to ensure that the
accused enjoy due process and a fair hearing. Muslim extremists reportedly attend
these trials en masse, harassing and intimidating both judges and defendants.”
According to the NGO Christian Solidarity Worldwide, defense lawyers also face
death threats and physical assault.'® In the case of physiology professor Younus
Shaikh, defense lawyers received so many threats that the trial had to be moved to
the Rawalpindi Central Jail for their safety."”" In January 2006, religious extrem-
ists attacked and beat human rights lawyer Parvez Aslam Choudhry, reportedly
because of his work defending blasphemy suspects.'®> Choudhry has also reported
receiving numerous threatening phone calls, some of which have included death
threats.'” In some cases, even the worst threats have been carried out. A Lahore
High Court judge, Arif Hussain Bhatti, was killed in 1996, reportedly by Muslim
extremists angry with his decision to acquit a blasphemy defendant.'™

Ayub Masih has said that during his trial, “Islamic extremists packed the
courtroom and shouted loud threats against me, my lawyer, and the judge'®
The UN Working Group on Arbitrary Detention also raised serious questions
about the fairness of his trial, finding that the accusation and subsequent verdict
were based on the testimony of “a single, biased witness,”'* and that extremists
issued threats against Masih and his lawyer during the trial, creating a hostile
atmosphere. In addition, the Working Group argued that Masih had not been
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provided with “any documentary or other evidence against him,” preventing him
from preparing an adequate defense.'”” The Working Group concluded, “These
serious deficiencies in proceedings where capital punishment is provided by law
not as an alternative penalty, but as a mandatory one if the accused is found guilty,
basically strips the procedure of its requisite fair character”'®®

Younus Shaikh has also described disturbances surrounding his trial, report-
ing that “the religious students of the claimant clerics of Deeni Madrassa used
to demonstrate against me.”'” The International Humanist and Ethical Union,
which was heavily involved in campaigning for his release, stated that Shaikh’s
trial “took place in a hostile courtroom packed with Islamic fundamentalists who
warned the defense lawyers: ‘think of your families and children.”""’ In the case
of Shahid Masih, who was unexpectedly acquitted of all charges by a lower court,
religious extremists attending the trial were reportedly angered by the verdict.
Compass News Direct quoted Masil’s lawyer, Khalil Tahir as saying that “there
were about 100 fanatics inside and outside the courtroom who were astonished
when their own witnesses claimed that the accused were innocent. They were
very, very angry.'!! These kinds of conditions make it virtually impossible for per-

sons accused of blasphemy to enjoy a fair trial.

Freedom from Torture and Cruel, Inhuman, or Degrading Treatment &
Right to Life and Security of the Person

Pakistan’s human rights record is marred by numerous reported incidents of
abuse that amount to violations of the prohibition on torture and other cruel, in-
human, or degrading treatment. According to Human Rights Watch, “torture by
Pakistan’s police and the military’s intelligence services continues to be routine.”*!?
Individuals accused of blasphemy are not exempt from this pattern, and some
have alleged that they were tortured or mistreated in detention, either by fellow
inmates or by police and prison guards. Security forces have also allegedly stood
by while extremist vigilantes took blasphemy accusations into their own hands.
The newspaper Dawn has reported that 32 people accused of blasphemy were the
victims of extrajudicial killings between 1984 and 2004."

In July 2009, Imran Masih (also reported as Imran John), a shopkeeper in
Faisalabad, was accused by a neighboring shopkeeper of burning pages of the
Quran and desecrating it.""* After the accuser informed nearby vendors, they pro-
ceeded to beat and torture Masih. Police then arrived at the scene and arrested
Masih for blasphemy. None of his attackers were detained. Masih was found guilty
and sentenced to life imprisonment in January 2010.""*In another incident, Hindu
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Blasphemy-related vigilante violence in the town of Gorja, Punjab province, in August
2009 resulted in the destruction of more than 50 houses. At least seven Christians
were burnt alive in the attacks, and 18 others were injured."’® The assault was first
reported to have been triggered by allegations that some Christians had desecrated
the Quran. However, according to the HRCP, which investigated the incident, the vio-
lence was planned in advance, police were aware of it,and the blasphemy allegation
was simply a pretext.""” Several days before the attack, announcements made from
mosques in the area reportedly called on Muslims to “make mincemeat of the Chris-
tians.”'® The HRCP's investigation also showed that the violence was organized and
methodical, that perpetrators were well equipped with gasoline and other flammable
chemicals, and that a police contingent in the area did nothing to prevent or stop the
assault.”’® A government inquiry similarly concluded that police and local officials had
failed to take any preventive action or intervene once violence broke out.'®

factory worker Jagdish Kumar was beaten to death in April 2008 by coworkers
who alleged that he had made blasphemous remarks about the prophet Muham-
mad."! Police were summoned but did little to intervene or protect Kumar. The
three leaders of the attack were arrested—not for murder, but for failing to report
a case of blasphemy.’?? Some policemen were eventually suspended for their lack
of action in the incident.'”

In July 2010, two Christian brothers accused of blasphemy were shot and
killed as they were leaving a hearing at a Faisalabad courthouse. They were ac-
cused of writing a pamphlet that was critical of the prophet Muhammad, but
church supporters, government officials, and the Pakistan Minorities Democratic
Foundation said it appeared that the men had been set up.'* Their deaths sparked
violent clashes between Muslims and Christians in their community.'*

The death of another blasphemy suspect, Robert Fanish (also reported as
Robert Danish and Fanish Masih), took place in police custody. Fanish, a Paki-
stani Christian, was arrested on blasphemy charges in August 2009. On Septem-
ber 15, the 22-year-old was found dead in his cell in the Sialkot Central Jail.'*
The death was initially reported as a suicide by hanging, but many questioned
this assessment,'?” and witnesses reportedly stated that Fanish’s body bore signs of
torture.'?® Shahid Masih and Mohammad Ghaffar, the two men who were falsely
accused of blasphemy after their accuser’s theft complaint was rejected for lack of
evidence, were also allegedly tortured while in police custody.’

In July 2010, two Christian brothers accused of blasphemy were shot and
killed as they were leaving a hearing at a Faisalabad courthouse. They were ac-
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cused of writing a blasphemous pamphlet critical of the Prophet Mohammed, but
church supporters and the Pakistan Minorities Democratic Foundation said the
men had been set up and arrested on trumped up charges.

Detained blasphemy suspects face other forms of cruel, inhuman, and de-
grading treatment. Several have reported being held in solitary confinement, al-
legedly for their own safety. Younus Shaikh has written about his experience as a
death-row inmate convicted of blasphemy: “I was held in solitary confinement,
in a very small death cell in the Central Jail, Rawalpindi, a dark and dirty death
cell.... I remained constantly under threat of murder by Islamic inmates in jail
for murder and gang rape, and by some religiously-minded prison wardens.”**°
Parvez Masih said he was held in a six foot by four foot cell that reached tempera-
tures of over 120 degrees Fahrenheit."*!

The prolonged detention of individuals accused of blasphemy coupled with
the threat of being sentenced to death, or with an actual sentence of death, may
also amount to cruel, inhuman, and degrading treatment. In Soering v. UK, the
European Court of Human Rights ruled that extraditing an individual to the Unit-
ed States, where he would most likely be sentenced to death, would amount to a
breach of Article 3 of the European Convention on Human Rights because of the
lengthy and complex postsentencing procedures involved. The court stated that
as a result, “the condemned prisoner has to endure for many years the conditions
on death row and the anguish and mounting tension of living in the ever-present
shadow of death””**> As described above, individuals facing death sentences in
Pakistan for blaspheming the prophet Muhammad have been detained for several
years during the trial and appeals process.

CONCLUSION

Pakistan’s blasphemy laws foster an environment of intolerance and impunity,
and lead to violations of a broad range of human rights, including the obvious
rights to freedom of expression and freedom of religion, as well as freedom from
arbitrary arrest and detention; the right to due process and a fair trial; freedom
from torture and cruel, inhuman, and degrading treatment; and the right to life
and security of the person. The country is unique in the severity of abuses arising
from the application of its blasphemy laws, and in the frequency with which the
laws are invoked to prosecute individuals and justify vigilantism. The overall ef-

fect is a serious erosion of the rule of law itself, with police and courts seemingly
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at the mercy of Islamist extremists and other extralegal forces. Basic injustices
are meted out not just to religious minorities and Muslims with dissenting
views on Islam, but also to ordinary people whose personal disputes, opinions,
or weaknesses make them ready fodder for the broader conflicts that trouble

Pakistani society.
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